United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 3 ) | < } ) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


———e 


Number 24, 719 


HAROLD A. SFRIGGS, 
On Behalf of Himself And All 
Others Similarly Situated, 


Ve 


JERRY V. WILSON, Appellees 
Chief of Police, Hintiadd Otat . AS finnon 
Metropolitan Police Department fai Dele . ‘ 
Washington, D.C. and 


1s 


THOMAS A. FLANNERY, 
United States Attorney for the 
District of Columbia 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


EEUU EEE aE EEE ene 


Norman Lefstein Joseph Paull 

Public Defender Service 1730 Rhode Island Avenue, N. W. 
310 Sixth Street, N. W. Washington, D.C. 20036 
Washington, D.C. 20001 


TABLE OF CONTENTS 


TABLE OF AUTHCRITIES 

ISSUES PRESENTED 

FRIOR HISTORY OF CASE IN THIS CCURT 
STATUTES AND RULES INVOLVED 
REFERENCES TO RULINGS 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATEMENT OF FACTS 

ARGUMENT: 


I. THE FRESENT CASE IS APFROPRIATE 
FOR DECLARATORY RELIEF 


THE REASON GIVEN BY THE TRIAL COURT 
FOR GRANTING DEFENDANTS! MOTION 
TO DISMISS IS INCORRECT AND 
COMPLETELY INADEQUATE AS A BASIS 
FOR SUSTAINING THE COURT'S ACTION - 


CONCLUSION 


TABLE OF AUTHCRITIES 


Cases: 


Adams v. United States, 130 U.S. App. D.C. 
203, 399 F.2d 574 (1968) 


Aerated Products Company v. Godfrey, 263 App. Div. 
685, 35 N. Y.S. “1c 124 (1942) 


Aetna Casualty & Surety Company v. Hatridge, 282 F. Supp. 
604 (W.D. Ark. 1968) 


Broughton v. Brewer, 298 F.Supp. 260 
(N. D. Ala. 1969) 


Delaney v. Carter Oil Company, 174 F.2d 314 
(10th Cir. 1949) 


Eureka Casualty Company v. Henderson, 92 A. 2d 551, 
371 Pa. 587 (1952 


*Gomez v. Layton, 129 U.S. App. D.C. 289, 
394 F.2d 764 (1968) ------------------------ 3 ------ , 


International Brotherhood of Operative Fotters v. 
Tell City Chair Company, 295 F.Supp. 961, 965 


(S. D. Ind. 1968) 


Powell v. McCormack, 395 U.S. 486, 518 (1969) ------- 


= Cases or authorities chiefly relied upon are marked by 
asterisks. 


TABLE OF AUTHORITIES 


Cases: 


FEublic Service Commission v. Wycoff, 
344 U.S. 237 (1952) 


Randolph v. United States, No. 23,222, D.C. Cir: , 
decided December 22, 1970 


Smith v. Hill, 285 F.Supp. 556 (E.D.N.C. 1968) 


*Spriggs v. Wilson, 136 U.S. App. D.C. 177, 
419 F.2d 759 (1969) 


State of California v. Oroville-Wyandotte Irrigation 
District, 409 F.2d 532 (9th Cir. 1969) 


*United States v. Allen, 133 U.S. App. D.C. 84, 
408 F.2d 1287 (1969) 


*United States v. Kirby, U. 
427 F.2d 610 (1970) 


United States v. Stevenson, No. 23,922, D.C. Cir., 
decided December 2, 1970 

Statutes and Rules: 

28 U.S.C. §2201 

28 U.S.C. §2202 

Rule 23, Federal Rules of Civil Frocedure 


Rule 57, Federal Rules of Civil Procedure 


TABLE OF AUTHORITIES 


Other Authorities: 


Borchard, Declaratory Judgments (2d Ed. 1941) ------- | 


Read, Lawyers at Lineups: Constitutional Necessity 


a] 
or Avoidable Extravagance, 17 U.C.L.A. L. Rev. | 
339, 371-374 (1969) -------------.----.-- 2k 


Memorandum Order No. 16, Metropolitan Police 
Department, May 15, 1970 ~---------------------___ 

Transcript of Froceedings, United States v. Jose Cornell 
Pollard, Criminal Action No. 48194- 70A, December 1, 
1970, District of Columbia Court of:General Sessions 


ne 
| 
i 
i 
i 
\ 
| 
| 
i 
| 
i 
i 
i 
\ 
| 


ISSUES FRESENTED 


1, Whether a declaratory judgment class action is 
appropriate to determine the legality of the practices and pro- 
- cedures used by the Government in conducting police lineups. 
2. Whether the reason given by the trial court in 
dismissing appellant's lawsuit is correct, and whether it offers 


a sufficient basis to sustain the court's decision. 


PRIOR HISTORY OF CASE IN THIS COURT 


This case'was previously before the Court under the same 


name but with a different number, viz., Spriggs v. Wilson, 136 U.S. 


App. D.C. 177, 419 F.2d 759 (1969). 


STATUTES AND RULES INVOLVED 


28 U.S.C. §2201 


Creation of remedy 


In a case of actual controversy within its jurisdiction, except 
with respect to Federal taxes, any court of the United States, upon the 
filing of an appropriate pleading, may declare the rights and other 
legal relations of any interested party seeking such declaration, 
whether or not further relief is or could be sought. Any such decla- 
ration shall have the force and effect of a final judgment or decree 
and shall be reviewable as such. 


28 U.S.C. §2202 
Further relief 


Further necessary or proper relief based on a declaratory 
judgment or decree may be granted, after reasonable notice and 
hearing, against any adverse party whose rights have been! determined 
by such judgment. | 


Federal Rules of Civil Procedure, Rule 57 


Declaratory Judgments 


The procedure for obtaining a declaratory judgment pursuant 
to Title 28, U.S.C., §2201, shall be in accordance with these rules, 
and the right to trial by jury may be demanded under the circum- 
stances and in the manner provided in Rules 38 and 39. The existence 
of another adequate remedy does not preclude a judgment for declara- 
tory relief in cases where it is appropriate. The court may order a 
speedy hearing of an action for a declaratory judgment and; ey 
advance it on the calendar. 


REFERENCES TO RULINGS 


Reproduced below is the complete text of the District Court's 


ruling from which the present appeal is taken: 


MEMORANDUM AND ORDER 


Flaintiff has filed a motion for reconsideration of the order 
of this Court of July 2, 1970 granting the Government's motion to 
dismiss. Plaintiff, in his motion, states that the court misunder- 
stood the nature and extent of plaintiff's prayer for relief and 
therefore that his motion should be considered anew. I agree with 
him and have therefore taken the time to review the papers in this 
case and the law. 


The memorandum attached to the court order of July 2, 
stated that plaintiff had requested a mandatory injunction against 
the allegedly unconstitutional police practice resulting from issuance 
of an Adams order. As plaintiff has pointed out, the amended 
complaint did not ask for injunctive relief, but only a declaratory 
judgment which is not in and of itself an extraordinary remedy. In 
addition, the complaint requests declaratory relief as to certain pro- 
cedural aspects of line-ups relating to the effectiveness of counsel. 


Notwithstanding the nature and extent of the relief requested, 
I have concluded that the Government's motion to dismiss should be 
granted. Declaratory relief should be granted when the court in its 
discretion finds it appropriate. Fublic Service Commission v. 
Wycoff, 344 U.S. 239, 241-3 (1952). In the circumstances of this 
case, a motion to suppress in a criminal prosecution will adequately 
safeguard the rights of persons charged with crime, and will lead to 
a determination as to the constitutionality of the procedures employed 
by the Government to which plaintiff objects. Therefore, it is hereby, 


CRDERED that plaintiff's motion for reconsideration is denied. 


July 30, 1970 /s/ William B. Bryant 
JUDGE 
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APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT. 


Appellant was granted leave to appeal in forma pauperis in 
the District Court on September 11, 1970, The jurisdiction of this 
Court is properly invoked pursuant to the rules of this Court and 


28 U.S.C. §1291. 


STATEMENT OF THE CASE 


This case involves a class action for declaratory judgment 
filed pursuant to Title 28, Sections 2201 and 2202 of the United 
States Code and Rule 23 of the Federal Rules of Civil Procedure. 
Plaintiff, Harold A. Spriggs (a defendant in a criminal case in 
United States District Court), seeks to have determined for himself 
and all other persons similarly situated various legal questions 
affecting defendants ordered to attend police lineups in the District 
of Columbia. 

This lawsuit was,commenced in October 1969 with the 
filing by plaintiff of 2 Complaint for Injunctive Relief and Declaratory 
Judgment. The injunction requested was to stay a police lineup in 
which plaintiff had been ordered to appear. After the Honorable 


Matthew F. McGuire refused to stay the lineup, this Court affirmed 


in Spriggs v. Wilson, 136 U.S. App. D.C. 177, 419 F.2d 759 (1969). 


Thereafter plaintiff filed in District Court an Amended Complaint for 
Declaratory Judgment and defendants responded with a Motion to 
Dismiss, which following oral argument was granted by the 
Honorable William B. Bryant. This appeal is taken from the District 


Court's granting of defendant's Motion to Dismiss. 
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STATEMENT OF FACTS 


Defendants' Motion to Dismiss plaintiff's lawsuit for 


declaratory judgment was granted solely on the pleadings. | No 


testimony or evidence of any kind was developed in the District 
Court, and this statement of facts is therefore confined to | 


documents filed below. 

Plaintiff's Amended Complaint for Declaratory Judgment 
alleges various constitutional, statutory and decisional law 
violations committed by defendants in connection with police 


lineups. The Amended Complaint concludes with the following 


prayer for declaratory relief: 


(1) That a United States Magistrate may xx 
order a defendant, after his release from custody’ 
on a felony charge, to appear in a police lineup for 
a@ crime with which he has never been charged. 


(2) That in the event the judgment requested 
in paragraph one is denied, that in any case where 
a defendant is ordered to appear in a lineup for a 
crime different from the one with which he is 
initially charged, the Government must present 
explicit facts to establish that the modus operandi 
of the second alleged crime is similar to the aoee 


(3) That in all lineups the Government met 
disclose to defense counsel all prior descriptions. 
of suspects which witnesses have given to the 
police, and must supply the names and addresses) 
of all witnesses who view the lineup. 


(4) That court reporters be ordered to attend 
all lineups in the District of Columbia to record 


(a) the words spoken by witnesses and 
Government officials as identifica- 
tion of suspects is attempted; and 
objections and comments of defense 
and Government counsel pertaining 
to the lineup; and 

| That a transcript of said conversations, 
objections and comments be made available 
upon request to indigent defendants in 
criminal cases. 


(5) That plaintiff be accorded such other and 
further relief as is just. 


Defendants' Motion to Dismiss argues that plaintiff's action 
"is moot and the Court lacks jurisdiction over the subject matter. " 
In an amendment to its Motion to Dismiss, defendants incorporate an 
’ affidavit of Donald S. Smith, Assistant United States Attorney, Attached 
to this affidavit are "proposed" procedures for the conduct of police 
lineups in the District of Columbia which provide, in part, that counsel 
for defendants in lineups will not "be given the description of the 


suspect which might have been previously given to the police. " 1 


1 As noted in Part I of this brief, lineup procedures in the 
District of Columbia are now the subject of a general memorandum 
order of the Metropolitan Police Department issued May 15, 1970. 
See page 9, infra. 


In granting the Motion to Dismiss, the District Court made 


no mention of defendants' argument related to mootness and lack of 


jurisdiction. Instead, in its Memorandum and Order of July 31, 1970, 


the Court offered the following single sentence justification for its action: 
i 
In the circumstances of this case, a motion to suppress 
in a criminal prosecution will adequately safeguard the 
rights of persons charged with crime, and will lead to 
a determination as to the constitutionality of the pro- 
cedures employed by the Government to which plaintiff 
objects. 


ARGUMENT 


I. THE PRESENT CASE IS APPROFRIATE FOR DECLARATORY RELIEF 
This lawsuit for declaratory judgment, brought by plaintiff as 
a class action on behalf of himself and all others similarly situated, 
asks that the legality of various practices followed by the Government 
in connection with police lineups be resolved. Specifically, plaintiff's 
Amended Complaint for Declaratory Judgment seeks decisions on these 
questions: 
(1) Whether a judicial officer may order a person, after 
his release from custody on a felony charge, to appear ina 


police lineup for a crime with which he is no longer charged; 


(2) Whether in a so-called Adams order 2 the Governe 


ment must present explicit facts that the modus operandi of 
the second alleged crime is similar to the first; 

(3) Whether in advance of all lineups the Government 
must disclose to defense counsel all prior descriptions of 


suspects which witnesses have given; 


2 This isan order to appear in a police lineup predicated on 
this Court's decision in Adams v. United States, 130 U.S. App. D.C. 203, 
207-208, 399 F.2d 574, 578-579 (1968). 
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(4) Whether in advance of all lineups the Government 
must supply the names and addresses of the witnesses who 
are to view the lineup; | 

(5) Whether court reporters about be required to 
attend all lineups in the District of Columbia to record the 


| 
words spoken by witnesses and Government officials as 
identifications of suspects are attempted, including objections 
and comments of both defense and Government counsel pertain- 
ing to the lineup; and : 


(6) Whether a transcript of said conversations, objections, 
and comments must be made available upon eae to indigent 
defendants in criminal cases. : 

Despite their obvious importance to the administrption of 
criminal justice, none of the foregoing questions have been definitely 
ruled upon in the District of Columbia. Questions 1, 2, 5 and 6 have not 
to counsel's knowledge ever before been litigated in this jurisdiction, 


whereas questions 3 and 4 have been the subject of dicta from this Court 


on several occasions. In United States v. Allen, 133 U.S. App. D.C. 84, 
| 


408 F.2d 1287 (1969), this Court noted that "counsel might best be able 


to serve his client's interest and the interests of justice if he is given 


in advance of the lineup the names of the witnesses who would attend... 
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and the descriptions of the suspect, if any, which witnesses had given 
to the police.""3 Id, at 86, 408 F.2d at 1289. In Spriggs v. Wilson, 
136 U.S. App. D.C. 177, 419 F.2d 759 (1969) (the former appeal of 
this case}, this Court stated: 

[W]e deem it appropriate to state, as we 

suggested in United States v. Allen. . . that 

on this record we see no reason, and the 

Government at oral argument has offered none 

beyond an unsubstantiated reference to con- 

venience, why the right to effective assistance 

of counsel does not require that the description 

of the suspect as given to the police be made 

available to counsel for the appellant at the 

lineup. 
In United States v. Stevenson, No. 23,922, decided December 2, 1970, 
this Court again had before it the issue of whether prior descriptions of 
suspects had to be furnished defense counsel in advance of lineups, and 
although both the defense and Government had fully briefed the subject, 
the Court found a decision on the question unnecessary. 

An additional effort in the District of Columbia to resolve this 


question of prior descriptions is set out in Read, Lawyers at Lineups: 


Constitutional Necessity or Avoidable Extravagance, 17UC. LIA. 


3 This language was quoted approvingly by this Court in United 
States v. Kirby, | U.S. App. D.C. , 427 F.2d 610, 613, n. 5 
(1970). 


L. Rev. 339, 371-374 (1969). This article notes that on April 28, 1969, 


the Board of Trustees of the Legal Aid Agency (now the Public Defender 
Service) submitted a memorandum to Chief Judge David L. (Baeton in 
his capacity as Chairman of the Judicial Council for the District of 
Columbia requesting that the Judicial Council, pursuant to its 
statutory authority, promulgate guidelines for the conduct of police 
lineups. According to the Board of Trustees memorandum, Agency 
attorneys were giving ineffective assistance to their clients "because 
the United States Attorney's Office refused to make available to it 
(1) the names of the witnesses at the lineup and (2) any advance 
descriptions that may have been given to the police by the vitesse WJ 
Id. at 372. But like the Allen, Spriggs and Stevenson decisions, the 
memorandum proved unsuccessful as a vehicle for getting dies crucial 
questions resolved. | 

Lineups, of course, continue to be held every Tuesday and 
Thursday nights at the Metropolitan Police Department, but the 
admonitions of this Court that counsel at lineups be fornished déscrip- 
tions of suspects given by victims is openly ignored. Indeed, on May 15, 
1970, Chief of Police Jerry V. Wilson issued Memorandum Order No. 16 
dealing with procedures for obtaining pretrial eyewitness identifications 


which contains the following directive: 


=<) = 


Counsel for a suspect appearing in a lineup will not be 

given the names of the witnesses who will view the 

lineup in the case involving his client, nor will any 

prior description of the suspect given to the police 

be made available to him by police officers. 

Lest there be any doubt, the United States Attorney's Cffice also 
refuses to disclose to defense counsel the descriptions of suspects 
previously given by witnesses. The general practice of trial courts, 
moreover, has been to deny requests of defense counsel that prior 
descriptions be furnished. In one case where the trial court did order 


that descriptions of the suspect be given to defense counsel in advance 


of the lineup, the United States Attorney's Office nolle prossed the case. 


See transcript of proceedings, United States v. Jose Cornell Pollard, 


Criminal Action No. 48194-70A, December 1, 1970, District of 
Columbia Court of General Sessions. (A motion requesting that this 
transcript be made part of the record on appeal in this case has been 
filed by appellant with the filing of this brief.) The Government's 
action was explained by Charles R. Work, Deputy Chief of the Court 
of General Sessions Division of the United States Attorney's Office 
(transcript of proceedings, pages 5, 29-30): 


Let me first say, Your Honor, that we, in the United 
States Attorneys Office, are just as eager as the 
Court is and as defense counsel is to get this matter 
settled by the United States Court of Appeals once 


and for all. (Emphasis supplied) 
ae oe oe ok ok 
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Let me say at the outset that we are grateful. The 
Government is grateful for your careful considera- 
tion of this matter, and it is out of complete respect 
that I am now going to nolle pross the case, Your: 
Honor, if I may have the folder. We understand 
this is a very difficult issue. We understand that: 
there is room for disagreement on this issue. The 
Government is waiting only from some guidance | 
from the Court of Appeals. We thank you for the | 
opportunity for appearing before you this EEE EE 
(Emphasis supplied) 


The foregoing history of lineup litigation and present practices 
in this jurisdiction is recounted with full realization that the merits of 
the various issues in plaintiff's lawsuit are not before the coe on this 
appeal. This history is deemed exceedingly significant, however, 


since an important criteria for granting declaratory relief is whether 


it will resolve disputed issues. Professor Edwin Borchard, sometimes 


| 
referred to as the "father" of the declaratory judgment statute in the 


United States, has stated it this way: 


The two principal criteria guiding the policy in favor 
of rendering declaratory judgments are (1) when the 
judgment will serve a useful purpose in clarifying and 
settling the legal relations in issue, and (2) when it 
will terminate and afford relief from the uncertainty, 
insecurity and controversy giving rise to the proceed- 
ing. Borchard, Declaratory Judgments 299 (2d Ed. 
1941). 

| 


The following descriptions of declaratory judgments contained in 


court decisions are also instructive: 


One of the highest offices of declaratory procedure is 
to remove uncertainty and insecurity from legal 
relations, and thus clarify, quiet and stabilize them 
before irretrievable acts have been undertaken... . 
Another prime purpose is to enable an issue of 
questioned status or fact, on which a whole complex 
of rights may depend, to be expeditiously determined. 
Delaney v. Carter Oil Company, 174 F.2d 314, 317 
(10th Cir.! 1949), cert. denied, Dille v. Delaney, 

338 U.S. 824 (1949). 


One of the chief objectives which declaratory judgment 
procedure was aimed to accomplish was the furnishing 
of an expeditious remedy. . . to settle controversies 
which, for some reason or other, could be determined 
more advantageously if settled promptly rather than at 
some future time when they would require adjudication. 
Eureka Casualty Company v. Henderson, 92 A.2d 551, 
553, 371 Pa. 587 (1952). 


In the present case, declaratory judgment furnishes a splendid 
opportunity to resolve important questions affecting hundreds of defend- 


ants in criminal cases. If this case were remanded to the District 


Court for a hearing, a complete record could be compiled on precisely 


how lineups are conducted, how many persons appear in such lineups, 
what prejudice, if any, results from current lineup practices, and what 
difficulties would be encountered by the Government if procedures were 
changed. In the event of another appeal, this Court would then have 
before it -- probably for the first time -- a record on lineup procedures 
which would permit final resolution of the issues presented in the 
declaratory judgment complaint. Certainty in the law would be promoted 
and repetitious litigation of similar issues avoided. 
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The only case cited by the District Court in its artes of July 
31, 1970, granting defendants' Motion to Dismiss is Public Service 
Commission v. Wycoff, 344 U.S. 237 (1952). There the plainti¢e 
instituted a declaratory judgment action in a state court to have his 
carriage of motion picture film and newsreels between pote in Utah 
declared interstate commerce, and to have the Public Semice 
Commission of Utah enjoined from interfering with such eeanapontation 
over routes authorized by the Interstate Commerce Commission. The 
opinion discusses declaratory judgments at length, noting at one point 
that "[ T]he disagreement must not be nebulous or contingent but must 


have taken on fixed and final shape so that a court can see what legal 


issues it is deciding, what effects its decision will have on the 
| 


adversaries, and some useful purpose to be achieved in deciding 
them." Id. at 244. A declaratory judgment in the case none to 
have been denied for several reasons, but most importantly because 
the Fublic Service Commission had not threatened plaintiff with inter- 
ference. Mr. Justice Jackson, speaking for seven merbers of the Court, 
gave the following description of the case: 

The complainant in this case does not request an 

adjudication that it has a right to do, or to have, 


anything in particular. It does not ask a judgment: 
that the Commission is without power to enter any 


specific order OF take any concrete regulatory step. 

It seeks sirnply to establish that, as presently con- 

ducted, respondent's carriage of goods between points 

within as well as without Utah is all interstate 

commerce. One naturally asks, "So what?" To 

that ultimate question no answer is sought. '' Ibid. 

One can scarcely ask ''so what" in response to the relief sougpt 
in the instant case. Consider several of the issues presented in 
plaintiff's Amended Complaint. The presence of court reporters at 
lineups and transcripts of lineup proceedings would make a substantial 
difference in preserving what transpires, and in permitting counsel to 
remain his client's advocate at a subsequent suppression hearing, 
rather than requiring him to be a witness. The type of problem 
recently encountered in Randolph v. United States, No. 23, 222, 
decided December 22, 1970, where defense counsel and police officials 
disagreed on whether a particular witness had actually identified a 
suspect would be avoided. Knowledge of a witness' prior descriptions 


of suspects would permit defense counsel to avoid unfairness in lineups 


by making intelligent suggestions for changes. If the Government were 


required to make an explicit showing of similar modus operandi in 


seeking a so-called Adams order -- which is not now the practice -- 
this would undoubtedly make a difference in many cases as to whether 


the lineup could even be held. In short, unlike the situation in Public 


Service Commission v. Wycoff, supra, a declaratory judgment in the 
present case could conceivably make a very significant difference. 


The present suit for declaratory relief is similar to many cases 


which have recognized the availability of a class action declaratory 
| 


judgment for adjudication of the constitutionality of penal statutes and 
police practices. In Gomez v. Layton, 129 U.S. App. D. c. 289, 394 

F. 2d 764 (1968), this Court held that declaratory judgment was available 
to determine the constitutionality of vagrancy observation practices and 
a vagrancy statute. The Gomez case was styled as a class action, and 
successful challenges to other vagrancy statutes have been sustained in 
numerous declaratory judgment class actions. See e.g., Bro hton v. 
Brewer, 298 F.Supp. 260 (N. D. Ala. 1969); Smith v. Hill, 285 F, Supp. 


556 (EJD.N.C, 1968). 


ll, THE REASON GIVEN BY THE TRIAL COURT FOR GRANTING 
DEFENDANTS' MOTION TO DISMISS IS INCORRECT AND 
COMPLETELY INADEQUATE AS A BASIS FOR SUSTAINING 
THE COURT'S ACTION 

For the reasons set forth in Fart I of this brief, plaintiff 
believes that the trial court erred in dismissing his Amended 


Complaint for Declaratory Judgment. Moreover, an analysis of 


the trial court's reason for dismissal reinforces this conclusion, 


In his Memorandum and Order of July 30, 1970, the trial court 


offered the following single sentence explanation: 


In the circumstances of this case, a motion to 
suppress in a criminal prosecution will 
adequately safeguard the rights of persons 
charged with crime, and will lead to a deter- 
mination as to the constitutionality of the 
procedures employed by the Government to 
which plaintiff objects. 


Flaintiff's response to this statement is twofold: (1) a motion to 
suppress will not adequately safeguard the rights of persons ordered to 
stand in lineups; and (2) even if a motion to suppress did adequately 


safeguard all of the rights asserted, this would not be a sufficient basis 


for denying declaratory judgment. 4 


The Court's explanation assumes that if certain rights of defend- 
ants are violated at lineups it is perfectly satisfactory to litigate the 
issues months later at motions to suppress identifications -- that such 


subsequent motions provide adequate safeguards for defendants. Flaintiff 


strenuously disagrees. Consider plaintiff's argument that attorneys 
| 


should be given in advance of lineups descriptions of suspects furnished 


by witnesses scheduled to attend, so that counsel can assure the fairness 


of lineups and render effective assistance. Assume that a person is 


< The suggestion by the trial court that motions to suppress 
"will lead to a determination as to the constitutionality of the procedures 
employed by the Government" is seemingly irrelevant in terms of the 
availability of declaratory relief. The statement is also inaccurate. In 
motions to suppress lineup identifications, the issues are whether the 
lineup is fair, and if unfair, whether there is an independent source for 
the identification. In determining these issues, conceivably a court might 
have occasion to resolve the questions posed in plaintiff's declaratory 
judgment action, but thus far neither this Court nor any judge of the 
District Court has found it necessary to do so. As noted earlier, in 
United States v. Stevenson, page 8, supra, this Court, in reviewing a 
trial judge's denial of a motion to suppress a lineup identification, found 
it unnecessary to reach the question of whether prior descriptions of 
suspects must be given to defense counsel at police lineups, Moreover, 
it is exceedingly difficult to imagine a court on a motion to suppress being 
required to rule on the other issues raised in plaintiff's Amended Com- 
plaint for Declaratory Judgment, viz., rights to a court re porter and 
transcript, the extent to which a modus operandi must be shown by the 
Government in seeking Adams lineup orders, whether the names of wit- 
nesses at lineups must be furnished defense counsel, etc. | 


arrested and ordered to stand ina lineup. A shirt worn by the suspect, 
similar in color and style to the shirt worn by the culprit, prompts the 
victim to make an identification. Although represented by counsel at 
the lineup, the attorney fails to have the defendant change his shirt 
because he has no knowledge of the clothing description which the 
victim had given the police. Assume further that six or seven months 
later a motion to suppress the lineup identification prevails, the trial 
court rules the lineup unfair and, with an independent source for an in- 
court identification lacking, the Government dismisses the case. In the 
meantime, the defendant has lost his job, paid money to a bondsman or 
a lawyer, sufferedidisruption of his normal routine and considerable 
mental anguish. Can anyone seriously contend that it was adequate pro- 


tection for him to litigate the fairness of the lineup months after the 


identification? It's like saying that police should be permitted to arrest 


anyone whenever they want regardless of probable cause, since an 
aggrieved party can always be made whole by challenging the legality 
of his arrest in a motion to suppress. Such a motion would undoubtedly 
be better than no remedy at all, but surely no one would argue that a 
defendant would be just as well off following a successful motion to 
suppress as if he had never been arrested. It is similar nonsense to 


suggest that a motion to suppress is a perfectly adequate remedy for an 
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unfair lineup, for such reasoning ignores the inevitable consequences of 
lineup identifications, including grand jury indictment, ecactinias 
prosecution, and disruption of a defendant's personal life. | In ruling 
that declaratory judgment is available to test the constitutionality of a 


penal statute, one court has succinctly stated: "The right to test a 
| 


statute by submitting to arrest is not a remedy. " Aerated Products 
Company v. Godfrey, 263 App. Div. 685, 35 N. Y.S. 2d 124, 126 
(1942). The right to litigate an unfair lineup after it has been held is 
equally unsatisfactory. : 

In connection with whether a motion to suppress is an adequate 
remedy, consider another subject on which declaratory judgment is 
sought. Flaintiff contends in his Amended Complaint that court 
reporters should be required to attend lineups, and that verbatim 
transcripts of conversations between witnesses and Government officials 
at lineups should be made available to indigents. The purpose of such 
transcripts would be to assure that at motions to suppress the trial 
court would have before it precise information on what happened at the 
lineup, what witnesses said, and objections to the lineup, it any, 


registered by Government and defense counsel. But if plaintiff is 


| 
correct in asserting rights to court reporters and transcripts, the 


motion to suppress’ will be of little use in achieving vindication. The 
lineup will be history by the time the motion is heard and the transcript, 
which was sought to assure a complete and accurate record for the 
suppression hearing, irretrievably lost. 

But even assuming arguendo that motions to suppress do 
adequately safeguard all of the rights asserted by plaintiff, this would 
still be insufficient basis for denying declaratory judgment. Rule 57 of 
the Federal Rules of Civil Procedure state that "the existence of another 
adequate remedy does not preclude a judgment for declaratory relief." 
Furthermore, numerous decisions support the well-established 
proposition that declaratory judgment may be considered independently 
of whether other forms of relief are appropriate. E.g., Fowell v. 
McCormack, 395 U.S. 486, 518 (1969); State of California v. Oroville- 


Wyandotte Irrigation District, 409 F.2d 532, 535 (9th Cir. 1969); 


International Brotherhood of Operative Fotters v. Tell City Chair 
Company, 295 F.Supp. 961, 965 (S.D.Ind. 1968); and Aetna Casualty 


& Surety Company v. Hatridge, 282 F.Supp. 604, 606 (W.D. Ark. 1968). 


CONCLUSION 


For the foregoing reasons, this Court should reverse the order 
| 
| 


of the District Court and remand this case for further proceedings. 
| 


Respectfully submitted, 


Norman Lefstein Kae Pak 
Fublic Defender Service’ _; 
310 Sixth Street, N. W. 
Washington, D.C. 20001 


Joséph Faull 
1730 Rhode Isl¥nd Avenue, N. W. 
Washington, D.C. 20036 
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ISSUES PRESENTED* 


In the opinion of appellees, the following issues are presented: 

1, Whether the District Court lacked jurisdiction over appel- 
lant’s suit challenging lineup procedures when appellant was 
not under any compulsion to appear in a lineup? 

2. Whether the District Court, after determining that appel- 
lant had an adequate remedy at law, abused its discretion in 
dismissing his complaint for a declaratory judgment? 


*This case has once previously been before this Court on 2 motion for a 
stay of a police lineup, which was denied. Springs v. Wilson, 136 U.S. App. 
D.C. 177, 419 F, 2d 759 (1969). The instant appeal is taken from a subse- 
quent order, entered after a full hearing on the merits, diswissing appellant's 
amended complaint, 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,719 


Haroxp A. Spriccs, APPELLANT 
Vv. 
Jerry V. WiLson, CHIEF oF POLIce, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


In a complaint filed October 10, 1969, appellant sought a 
declaratory judgment pursuant to 28 U.S.C. $$ 2201-2202, 
establishing certain of his rights regarding an October 14, 1969, 
lineup in which a United States magistrate had ordered him to 
appear in connection with a robbery for which he was then not 
yet charged.’ In his complaint appellant also sought injunctive 
relief by way of a temporary restraining order against the sched- 
uled lineup. This requested temporary restraining order was 
denied by the Honorable Matthew F. McGuire on October 14, 
1969. Appellant thereafter immediately appealed and moved 
this Court to stay the lineup. So that this Court would have 
time to consider appellant’s motion, the United States Attor- 
ney’s Office, as requested by this Court, rescheduled appellant’s 
lineup appearance from October 14 to October 16. After oral 
argument on October 16, appellant’s motion for a stay was 


* Appellant’s complaint asked for the following judgments: 
“(1) That a United States Magistrate may not order a defendant, after 


(1) 
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denied by this Court. Spriggs v. Wilson, 136 U.S. App. D.C. 177, 
419 F. 2d 759 (1969). 

On December 12, 1969, appellant filed an amended complaint 
for a declaratory judgment regarding the conduct of lineups.° 
On December 16, 1969, appellees filed 2 motion to dismiss appel- 
lant’s amended complaint and accompanied this motion with a 
memorandum of points and authorities. The thrust of appellees’ 
motion was that, whatever case or controversy might have 


his release from custody on a felony charge, to appear in a police line-up 
for 2 crime with which he has never been charged. 

“(2) That in the event the judgment requested in paragraph one is denied, 
that in any case where a defendant is ordered to appear in a line-up for a 
different crime than the one with which he is initialiy charged. the Govern- 
ment must present explicit facts to establish that the modus operandi of the 
second alleged crime is similar to the first. 

“(3) That in all line-ups the Government must disclose to defense counsel 
all prior descriptions of suspects which witnesses have given to the police, 
and must supply the names and addresses of all witnesses who view the 
line-up. 

“(4) That a preliminary and permanent injunction be issued to enjoin the 
defendants, their agents, and employees from conducting a police line-up 
in this and in all other cases until such time as their procedures shall con- 
form to constitutional requirements. 

“(5) That plaintiff be accorded such other and further relief as is just.” 

? Appellant, however, was never placed in this lineup because the com- 
plainant did not appear at the Robbery Squad as requested. See the affidavit 
of Assistant United States Attorney Nicholas S. Nunzio, appended to ap- 

~ pellees’ motion to dismivs and included in the record on appeal. Nevertheless, 
in Cr. No. 1985-69, appellant was charged by a nine-count indictment with 
this July 23 robbery as well as two other robberies on July 4 and July 29, 
1969. Counts four through six pertained to the July 23 robbery, and they 
were dismissed upon the Government's motion on February 10, 1979, after 
the District Court had suppressed all of the Government's identification 
testimony. The court similarly suppressed identification testimony pertain- 
ing to the July 29 robbery, and the Government’s motion to dismiss counts 
seven through nine, which pertained to that robbery, was also granted on 
February 10, 197d. Appellant was found not guilty by a jury on the re- 
maining counts of the indictment (one through three, pertaining to the 
July + robbery) on April 24, 1970. This information is found in the records 
of the District Court, of which this Court may take judicial notice. 

> Appellant’s amended complaint, allegedly a class action filed “on behalf 
of himself and all others similarly situated,” and naming Chief of Police 
Jerry V. Wilson and United States Attorney Thomas A. Flannery as defend- 
ants, asked that the District Court enter the following judgments: 

“(1) That a United States Magistrate may not order a defendant, after 
his release from custody on a felony charge, to appear in a police lineup 
fora crime with which he has never been charged. 
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existed between the parties when the original complaint was 
filed (October 10, 1969), it was then moot since appellant “has 
not been, and will not be, required to comply with the chal- 
lenged [lineup] order * * *.” (Memorandum of Points and 
Authorities in Support of Motion to Dismiss.) On February 6, 
1970, appellant filed an opposition 0 Ge to dis- 
miss, as well as a motion to certify the case as a class action 
pursuant to Fep. R. Civ. P. 23(c)(1). In his accompanying 
memorandum of points and authorities appellant argued that 
his action was not moot because ( 1) he could still be placed 
in a future lineup for the July 23 robbery, since he was indicted 
for it, and (2) his complaint “challenge[d] an on-going system 
that continually threatens constitutional guarantees.” In sup- 
port of his motion to certify the case as a class action, appellant 
maintained that his amended complaint satisfied the require- 
ments of Rule 23(a) and 23(b)(2). On February 27, 1970, 
appellees filed a memorandum of points and authorities in op- 
position to appellant’s motion to certify the case as 2, class 
action, as well as supplementing appellees’ previously filed 
memorandum in support of the motion to dismiss,* asserting, 


inter alia, that the class action could not be maintained because 
appellant was not a member of the class which he purported to 


“(2) That in the event the judgment requested in paragraph one is denied, 
that in any case where a defendant is ordered to appear in a lineup for a 
crime different from the one with which he is initially charged, the Govern- 
ment must present explicit facts to establish that the modus operandi of 
the second alleged crime is similar to the first. 

“(3) That in all lineups the Government must disclose to defense counsel 
all prior descriptions of suspects which witnesses have given to the police, 
and must supply the names and addresses of all witnesses who view the 
lineup. 

“(4) That court reporters be ordered to attend all lineups in the District 
of Columbia to record 

(a) the words spoken by witnesses and Government officials as identifi- 
cation of suspects is attempted ; and 

(b) objections and comments of defense and Government counsel per- 
taining to the lineup; and 

That a transcript of said conversations, objections and comments be made 
available upon request to indigent defendants in criminal cases, 

“(5) That plaintiff be accorded such other and further relief as is just.” 

‘This supplementation reiterated appellees’ position that since appellant 
never appeared in the October 16, 1969, lineup and was not then scheduled 
to appear in any other lineups, there was no longer a justiciable case or 
controversy between the parties. 
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represent (7.e., persons then directed or threatened to be di- 
rected to appear in lineups). 

On June 24, 1970, a hearing on appellees’ motion to dismiss 
was held before the Honorable William B. Bryant, after which 
the matter was taken under advisement. During this hearing, 
Judge Bryant questioned the propriety of bringing a civil suit 
for a declaratory judgment when appellant’s complaints about 
the lineups could be presented by individual defendants in 
criminal cases (i.e., by motions to suppress). Accordingly, on 
June 29, 1970, appellant filed a supplemental memorandum in 
which he admitted “that there are appropriate objections to 
lineup procedures capable of being raised in criminal prosecu- 
tions” but argued that they do not foreclose declaratory judg- 
ment relief because they do not provide adequate remedies in 
that they are “after the fact, i.e., in a criminal trial following 
grand jury indictment.” In this memorandum appellant also 
argued that a declaratory judgment class action could still be 
maintained after “the individual demands of the class leader 
have been fully satisfied.” (Supplemental Memorandum in 
Support of Plaintiff’s Opposition to Defendants’ Motion to 
Dismiss and in Support of Plaintiff’s Motion to Certify Case as 
a Class Action, at 2-4.) 

On July 6, 1970, Judge Bryant, relying primarily on this 
Court’s decision in United States v. Allen, 183 U.S. App. D.C. 
84, 408 F. 2d 1287 (1969), issued a memorandum and order 
granting appellees’ motion to dismiss, holding that if the lineup 
identification should Jead to an indictment, “the proper place 
to resolve the substantive issues raised in this complaint would 
be in a motion to suppress” and that “[t]he use of the extraor- 
dinary remedy of declaratory relief and injunction is inappro- 
priate in this case.” (Memorandum and Order of July 6, 1970.) 
On July 10 appellant filed a motion for reconsideration, ac- 
companied by points and authorities. In this motion appellant 
urged “that the court, [by referring to his action as a request for 
an extraordinary remedy,] has misconceived the nature of de- 
claratory relief and has misread the pleadings since plaintiff 
is not presently asking for an injunction,” and he again argued 
that the vehicle of declaratory judgment was appropriate in this 
case even though another remedy existed. Shortly thereafter, 
on July 16, appellees filed an opposition to appellant’s motion 
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for reconsideration, and on July 31, 1970, the court issued an- 
other memorandum and order. In this memorandum the court 
stated that it agreed with appellant in that “the court mis- 
understood the nature and extent of plaintifi’s prayer for relief.” 
However, after a review of the pleadings and the applicable 
law, the court denied appellant’s motion for reconsideration, 
ruling: 

Declaratory relief should be granted when the court 
in its discretion finds it appropriate. Public Service Com- 
mission v. Wycoff, 344 U.S. 239, 241-3 (1952). In the 
circumstances of this case, a motion to suppress in a 
criminal prosecution will adequately safeguard the rights 
of persons charged with crime, and will lead to a deter- 
mination as to the constitutionality of the procedures 
employed by the Government to which plaintiff objects. 


This appeal followed.® 
ARGUMENT 


I. The instant case should have been dismissed because it is 
moot. 


Fep. R. Civ. P. 23(¢)(1) requires that the District Court 
affirmatively determine whether a suit brought as a class action 
can be so maintained. Although in the case at bar the court did 
not specifically answer this question, we submit that it implicitly 
answered it in the negative. We say this not only because of the 
court’s failure to make an appropriate determination under 
Rule 23(c)(1), but also because, when appellees’ motion to 
dismiss was granted, the court did not attempt to notify any 
other members of the purported class. See Fep. R. Crv. P. 23(e). 
Certainly if the District Court had considered appellant’s ac- 
tion as one for a class of persons, it would have made some at- 
tempt to comply with these mandatory subsections of Rule 23. 
Assuming then that the court did not consider this to be a class 
action, we submit that in its remaining posture (z.e., Harold A. 
Spriggs suing on behalf of himself only) it was moot because 
“this lawsuit ha[d] lost the vitality and immediacy essential 


"The District Court never made a determination of whether appellant’s 
suit was maintainable as a class action, nor did it attempt to notify any 
other members of the purported class. See Fen. R. Crv. P. 23(c) (1) and 23(e). 
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to jurisdiction.” Reiss v. Richardson, D.C. Cir. No. 24,509, de- 
cided January 13, 1971, slip op. at 3. 

It cannot be denied that in our system of jurisprudence 
“Tw]hether the relief sought is legal or equitable, injunctive or 
declaratory, it must be within the framework of a true case or 
controversy capable of meaningful adjudication.” Lion Mfg. 
Corp. v. Kennedy, 117 U.S. App. D.C. 367, 372, 330 F.2d 833, 
838 (1964); see Flast v. Cohen, 392 U.S. 83 (1968). In this 
regard, there is no case or controversy when disagreements be- 
tween parties to a lawsuit become moot, Flast v. Cohen, supra; 
Davis v. Ichord, D.C. Cir. No. 23,426, decided August 20, 1970. 
There is also no case or controversy when “allegations do not 
charge conduct by present appellees causing or threatening 
injury to appellants with a factual content which brings the 
parties into controversy of such present aliveness and immed- 
iacy as to require the courts to render a constitutional decision.” 
Davis, supra, slip op. at 12. Insofar as the Declaratory Judg- 
ment Act ° is concerned, the Supreme Court has stated: 


The difference between an abstract question and a 
“controversy” contemplated by the Declaratory Judg- 
ment Act is necessarily one of degree, and it would be 
difficult, if it would be possible, to fashion a precise test 
for determining in every case whether there is such a 
controversy. Basically, the question in each case is 
whether the facts alleged, under all the circumstances, 
show that there is a substantial controversy, between 
parties having adverse legal interests, of sufficient im- 
mediacy and reality to warrant the issuance of a declara- 
tory judgment. Maryland Cas. Co. v. Pacific Coal & Oil 
Co., 312 U.S. 270, 273 (1941), quoted with approval in 
Golden v. Zwickler, 394 U.S. 108, 108 (1969). See also 
Davis v. Ichord, supra, slip op. at 13. 


Whatever might have been the case or controversy existing 
between the parties when appellant was ordered to appear in a 
lIneup on October 14, 1969, thus prompting the filing of his 
original complaint on October 10, 1969, when his superseding 


*28 U.S.C. § 2201. 
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amended complaint * was filed on December 12, 1969, he was no 
longer under any compulsion to appear in any lineup. We there- 
fore submit that because the amended complaint did not 
“charge conduct by * * * appellee[s] [then] causing or 
threatening injury to appellant with a factual content which 
[brought] the parties into controversy of such present alive- 
ness and immediacy as to require the courts to render a consti- 
tutional decision,” Davis v. Ichod, supra, slip. op. at 12, the 
District Court lacked jurisdiction over the subject matter. This 
Court therefore may, and in our view, should, affirm the dis- 
missal of appellant’s complaint without considering the ques- 
tion of whether the District Court properly exercised its 
discretion in dismissing appellant’s action because an adequate 
remedy existed at law.‘ 


II. In any event, the District Court correctly exercised its 
discretion in dismissing appellant’s complaint because an 
adequate remedy existed at law. 


Appellant argues that the District Court erred in dismissing 
his amended complaint because “(1) a motion to suppress will 
not adequately safeguard the rights of persons ordered to stand 


in lineups; and (2) even if a motion to suppress did adequately 
safeguard all of the rights asserted, this would not be a sufficient 


"Of course, an amended complaint is a substitute for the original com- 
plaint and entirely supersedes it. Lubin v. Chicago Title € Trust Co., 260 
F, 2d 411 (7th Cir, 1958) ; xee 3 J. Moore, Feperat Practice 9 15.08{7] (2d 
ed. 1969). 

"In appellant's memorandum of points and authorities in support of his 
opposition to appellees’ motion to dismiss, he argued that this case was not 
moot because “it is quite possible that at some future time the United States 
Attorney’s Office may wish to place plaintiff in a lineup for the offense of 
July 23, 1969. The language of Mr. Nunzio’s affidavit contains no assurances 
to the contrary.” (Memorandum of Points and Authorities at 6-7.) Even 
assuming that was so when appellant filed his amended complaint, it was 
not the case at the time of the hearing on appellees’ motion to dismiss. At 
that time (June 29, 1970) seven months had passed since appellant filed 
a motion to suppress identification testimony (sce note 2, supra), and at no 
time during these months did the Government seek to place him in a lineup. 
Thus appellant did not face the “immediacy and reality” of being placed in 
a lineup at that time. Therefore, even if the case was not moot when the 
amended complaint was filed, it lacked the requisite vitality at the time 
of the hearing. It was therefore moot at that time and should have been dis- 
missed. See Golden v. Zwickler, supra, 394 U.S. at 108-109. 
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basis for denying declaratory judgment” (Brief for Appellant at 
16-17). Appellant is in error. 

It is a venerable principle that when other sufficient remedies 
exist, the granting of a declaratory judgment is within the 
sound discretion of the trial court. Public Service Comm’n v. 
Wycoff, 344 U.S. 237 (1952); Brillhart v. Excess Ins. Co., 316 
US. 491 (1942); Cunningham Bros., Inc. v. Bail, 407 F. 2d 
1165 (7th Cir.), cert. denied, 395 U.S. 959 (1969) ; United States 
Fidelity & Guaranty Co. v. Koch, 102 F. 2d 288 (3d Cir. 1939) ; 
Aetna Cas. & Surety Co. v. Quarles, 92 F. 2d 321 (4th Cir. 
1937). Indeed, when another remedy “provides the parties with 
the procedural safeguards required by the law to insure the 
availability of a proper remedy, the courts, in exercising their 
discretion, may properly dismiss the declaratory judgment 
action.” Cunningham Bros. Inc., v. Bail, supra, 407 F. 2d at 
1168 (footnote omitted). In the case at bar the District Court 
did just that. It evaluated appellant’s requests as set forth in 
his amended complaint and concluded that the very same issues 
raised therein could be advanced and litigated at a hearing on 
a motion to suppress in any future criminal case. Appellant 
faults the District Court’s ruling by first arguing that a motion 
to suppress would not safeguard the rights of a person ordered 
to appear in a lineup, and to support this argument he stresses 
that by the time a pretrial motion is heard “the defendant has 
lost his job, paid money to a bondsman or a lawyer, suffered 
disruption of his norma] routine and considerable mental 
anguish” (Brief for Appellant at 18). Whatever may be the 
truth of these speculative appraisals, which just as plausibly 
would attach to a person arrested and awaiting trial for a crime 
in which no lineup was needed, the fact of the matter is that 
not only could all of appellant’s points be litigated by means of 
motion to suppress, but additionally, the posture of the motion 
could be tailored to the individual facts of the specific case be- 
fore the court.? The motions judge could then decide any issue, 
properly raised, with respect to the identification process or the 


* At the hearing on appellant’s motion to suppress based on the particular 
circumstances of his identifications, he fared quite well. See note 2, supra. 
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conduct of the lineup.” See United States v. Wade, 388 U.S. 
218 (1967) ; Stovall v. Denno, 388 U.S. 298 (1967) ; Clemons v. 
United States, 133 US. App. D.C. 27, 408 F. 2d 1230 (1968) 
(en banc), cert. denied; 394 U.S. 964 (1969). For these reasons 
we submit that a motion to suppress would more than ade- 
quately protect appellant’s rights as a criminal accused.” 
Appellant’s second argument, that it was error for the District 
Court to deny declaratory relief even if a motion to suppress 
would adequately protect all of the alleged rights asserted in 
his amended complaint, is equally unavailing. We agree with 
appellant that Fen. R. Crv. P. 57 provides that declaratory relief 
is not precluded by the existence of another remedy; however, 
as mentioned above, when another remedy does exist, in the 
interest of avoiding duplicitous litigation, the granting of a 
declaratory judgment is still discretionary. In the case at bar the 
District Court, finding another remedy suitable, exercised its 
discretion in appellees’ favor. We submit that the court’s deci- 
sion was provident and in conformity with “the obviously im- 
portant considerations of economy and expedition in judicial 


” For instance, at the hearing on the motion to suppress the court would 


perhaps have a photograph of the lineup before it and could hear testimony 
concerning the description of a suspect given to the police by an identifica- 
tion witness, as well as the degree of certainty of the identification, the 
ability of the witness to observe the criminal during the crime, and other 
factors relevant to the reliability of identifications. See e.g. United States 
v. Thurman, D.C. Cir. No. 22,466, decided October 28, 1970; United States v. 
Robinson, —— U.S. App. D.C. —, 482 F. 2d 1348 (1970) ; cf. United States 
v. Stevenson, D.C. Cir. No. 23,922, decided December 2, 1970. 

*In Younger v. Harris, 39 U.S.L.W. 4201 (1971), the Supreme Court held 
that when a criminal proceeding has been initiated in a state court, absent 
a showing of irreparable injury, a federal court should not, in the interest 
of avoiding duplication of legal proceedings and sanctions, entertain a suit 
in equity to enjoin the state proceedings “where a single suit would be 
adequate to protect the rights asserted.” 39 U.S.L.W. at 4203. Speaking of 
the type of irreparable injury that must be demonstrated before the federal 
court should decide the case, the Court rejected the idea that the injury 
that is incidental to an ordinary criminal proceeding qualifies as irreparable. 
39 U.S.L.W. at 4205. In the instant case the injuries appellant alleges he 
will suffer are merely incidental to his being put in a lineup, which is part 
of a criminal proceeding, and they should similarly be rejected as not being 
irreparable. 
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administration.’ Drew v. United States, 118 US. App. D.C. 11, 
331 F. 2d 85 (1964). It should not be disturbed here.” 


CONCLUSION 


WHEREFORE, appellees respectfully submit that the judgment 
of the District Court should be affirmed. 


Tomas A. FLANNERY, 
United States Attorney. 
JoHN A. TERRY, 
Eten Les Park, 
Canes H. RoisTacHEr, 
Assistant United States Attorneys. 


2In Samucls v. Mackell, 39 U.S.L.W. 4211 (1971), the Supreme Court 
specifically held that the same principles articulated with respect to injunc- 
tive relief in Younger v. Harris, supra note 11. apply equally to the essen- 
tially equitable action of declaratory judgment. 39 U.8.L.W. at 4212. Although 
in Samuels and Younger the court specifically addressed itself to the pro- 
priety of bringing a federal suit when a state criminal action was pending, 
the underlying principles of these decisions forcefully applies to the case at 
bar: 2 defendant not facing irreparable injury from a criminal proseeution 
cannot bring a suit in equity when his interests can adequately be protected 
at law. 

We of course recognize that a plaintiff in a declaratory judgment action 
must be given an opportunity to show that no suitable remedy at law exists. 
Gomez v. Layton, 129 U.S. App. D.C. 289, 394 F, 2d 764 (1968). In Gomez 
the plaintiff, who was being stopped by the police for “vagrancy observa- 
tions,” filed a suit for injunctive and declaratory relief. He asked the court 
(1) to declare his right to walk in the District of Columbia while sober and 
well-behaved and to enjoin interference with that right, (2) to order that 
any “vagrancy observation” records be expunged, and (3) to declare the 
vagrancy statute unconstitutional, The District Court denied Gomez relief 
because it found that no case or controversy existed and that be had an 
adequate remedy at law. This Court, in reversing, held that there was a case 
or controversy and also that Gomez had not been given a chance to prove 
that he had no adequate remedy at law. 129 U.S. App. D.C. at 291, 394 F. 2d 
at 766. Thus Gomez does not stand for the carte blanche proposition, ad- 
vanced by appellant, that declaratory judgment suits should not be dismissed 
when other remedies exist, but rather that a plaintiff must be afforded an 
opportunity to litigate the sufficiency of the other remedy. In the case at 
bar, unlike Gomez, the trial court dismissed appellant's action after he was 
given full opportunity to brief and argue the points he sought to raise in his 
amended complaint. This we submit amply satisfied the requirements of 
Gomez. 
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Rule 23, Federal Rules of Civil Procedure 


ARGUMENT 


THE FRESENT CASE IS NOT MOCT 
A. This Lawsuit Fresents Issues Cf Continuing And 
Public Importance And Thus Comes Within 4 
Well Recognized Exception To The 
Mootness Doctrine, 


Defendants contend in their brief that the instant case 


should have been dismissed as moot. This argument was 


advanced by defendants in their motion to dismiss filed in 


District Court, where they suggested that since the plaintiff 

in this case, Harold A. Spriggs, might not subsequently be 
placed in a lineup, the case "is moot and the court lacks 
jurisdiction over the subject matter." However, in its order 

of July 30, 1970, dismissing this lawsuit, the trial court 
seemingly rejected defendants’ contention on mootness. Instead, 
the court rested its decision upon the appropriateness of 
declaratory judgment in the circumstances of this case, and 
whether an adequate remedy existed for plaintiff in a criminal 


prosecution, The rationale of the trial court's decision is 


eho 


dealt with in plaintiff's initial brief. In this reply brief plaintiff 


answers defendants' mootness argument. 1 


The second argument developed in defendants’ brief 
pertains to whether plaintiff has an adequate remedy at law and 
responds to a contention developed in plaintiff's brief. In 'this 
connection, defendants rely upon Younger v. Harris, 39 
U.S.L.W. 4201 (1971), and Samuels v. Mackell, 39 U.S.L. W. 
4211 (1971). See appellees' brief, pages 9-10, fn. 11, 12. 
Plainly these cases do not support defendants’ argument that in 
this case declaratory relief is inappropriate. These cases 
concern the propriety of federal courts enjoining state criminal 
proceedings, and the Supreme Court's language in these decisions 
indicates clearly that it is not authority for the proposition 
defendants advance. In the Samuels case, for example, the 
Court explained: 


"We therefore hold that, in cases where the 
state criminal prosecution was begun prior 
to the federal suit, the same equitable 
principles relevant to the propriety of an 
injunction must be taken into consideration 
by federal district courts in determining 
whether to issue a declaratory judgment, 
and that where an injunction would be 
impermissible under these principles, 
declaratory relief should ordinarily be 
denied as well."" 39 U.S.L.W. at 4213. 
(Emphasis supplied). 


The present case, of course, involves neither a state criminal 
prosecution nor an effort to enjoin prosecution ina federal 
district court. A declaratory judgment in plaintiff's behalf 
would not preclude prosecution of any present or future criminal 
case. 


a Ee 
Admittedly, criminal charges against plaintiff have been 


dismissed, and he no longer is threatened with having to stand in 


a lineup for a July 23, 1969, robbery. 2 Plaintiff maintains, 


however, that this case clearly comes within the continuing and 


2 Defendants suggest in their brief (pages 6-7) that the 
filing of an amended declaratory judgment complaint by plaintiff 
on December 12, 1969, somehow enhances their mootness claim. 
Yet at the time the amended complaint was filed the robbery 
charge of July 23, 1969, was still pending against plaintiff. 

Its dismissal did not occur until February 10, 1971. Prior to 
this date defendants obviously could have requested an order for 
plaintiff to appear in a lineup for the July 23 robbery. The 
affidavit of Nicholas S. Nunzio, then an Assistant United States 
Attorney, upon which so much reliance is placed, was not filed 
until December 16, 1969 -- four days after plaintiff's amended 
complaint was filed. The affidavit recited only that plaintiff 
would not be required to appear as directed in a lineup order 
dated October 2, 1969. It failed to contain any assurances that 
at some future time the Government would not request that 
plaintiff be ordered into a lineup for the robbery of July 23. 
Finally, the amended complaint differed from the original only 
in its recitation of what had transpired since the action was 
commenced in October, and by the insertion of a paragraph in 
the prayer for relief asking that court reporters be ordered to 
attend lineups and that transcripts of lineup proceedings for 
indigents be prepared at Government expense. Also, the prayer 
for relief deleted the original complaint's request that there be 
issued a preliminary and permanent injunction against defendants 
prohibiting them from conducting police lineups in the District 
of Columbia. 


4. 
public #ontroversy exception to the doctrine of mootness. As 


developed at some length in plaintiff's initial brief, the issues 
| 


presented in this lawsuit recur constantly (e.g., whether defendants 
and their counsel must be furnished prior descriptions of suspects 
at lineup identifications, names of witnesses, etc. ). Repdatedly 
| 

this Court has sustained the proposition that declaratory judg - 
ment cases with significant recurring issues are not mamienes 
moot simply because their litigation cannot be completed within 
the time allotted by court rules. | 

In Allen v. Hickel, 138 U.S. App. D.C. 31, 424 F. 2d 944 
(1970), plaintiffs challenged in a declaratory judgment complaint 
the nativity scene presented annually on the Ellipse behind the 
White House, alleging violations of the First Amendment to the 


Constitution. The suit was aimed against forbidding erection of 


the nativity scene in December 1949, but the case was not decided 


by this Court until April 10, 1970. This Court held that the case 


was not moot, since the problem is a "recurring one", and 


"there is every indication that it will continue unless court action 


forbids.'' 138 U.S. App. D.C. at 37. The case therefore was 


-5- 


remanded for an evidentiary hearing to the District Court, which 


previously had granted defendants' motion for summary judgment. 
Similarly, in Women Strike for Peace v. Hickel, 137 U.S. App. 
D.C. 29, 420 F.2d 597 (1969), plaintiffs sought to use the Ellipse 
for the purpose of holding an anti-war demonstration in early 
August 1969, on the anniversary of the bombing of Hiroshima 
and Nagasaki. After being denied a necessary demonstration 
permit, a declaratory judgment action was filed charging an 
infringement of constitutional rights. This Court determined 
that unless the case could be disposed of by agreement between 
the parties, the trial court should conduct a further hearing in the 
matter. This Court noted that its remand disposition meant that 
plaintiffs could not schedule their August 1969 program as desired, 
but that the lawsuit was by no means moot. The Court explained: 
"There is an underlying controversy 

evidenced by similar requests of appellant 

for January 1969 and for Easter. When 

controversies present what are essentially 

recurring issues of public interest they are 

not mooted because the most recent partic- 

ular occasion for consideration of the issue 


has come and gone."' 137 U.S. App. D.C. 
at 36. 


sfc 


See also Jeannette Rankin Brigade v. Chief of Capitol Police, 137 
U.S. App. D.C. 155, 421 F.2d 1090 (1969), where this Court 


noted that even though the time of the event for which a permit 


had been sought was long passed, the lawsuit was not moot in 


light of its continuing controversial character. 
Still another highly relevant decision is Jemison v. 
Robinson, Civil Action No. 927-70, D.C.D.C., decided October 


19, 1970, by a three judge panel (Bazelon and Wilkey, Circuit 


Judges; Gesell, District Judge). There plaintiff sought a 


declaratory judgment in District Court prohibiting the eeeientaey 
transfer of mental patients to other states on grounds of non- 
residency in the District of Columbia. After suit was filed 
plaintiff's status changed to that of a voluntary patient, and the 
Government moved to dismiss the action as moot. The Court, 
however, denied the Government's motion, noting inter ats that 
there existed a continuing controversy concerned with the transfer 
of non-resident mental patients from District of Columbia hospitals. 
The continuing controversy public importance caotion to 
the mootness doctrine is also illustrated in several aectsihas where 


= = 


this Court refused to issue remand orders. For example, in 


Boxley v. Rodgers, 129 U.S. App. D.C. 408, 395 F.2d 631 


(1968), a habeas corpus petition was filed challenging a parole 
revocation order. By the time the appeal reached this Court the 
case was clearly moot as to the appellant. In its opinion, this 
Court expressed concern that the parole board, in issuing its 
parole revocation order, had relied upon appellant's failure to 
explain certain criminal charges against him. Because the United 
States Attorney's office advised the Court that such a practice was 
no longer parole board policy, this Court noted that it had "no 
need to invoke the exception to the mootness doctrine available 
where recurring questions of public interest are involved." 129 
U.S. App. D.C. at 410. Likewise, in Reiss v. Richardson, 

No. 24,509, decided January 13, 1971, this Court found that the 
issues presented by plaintiffs concerning NIH regulations 
controlling outside speakers were moot, since the regulations 

had been revised by the time of the litigation and plaintiffs had 
exerted privileges pursuant to them. In contrast, the lineup pro- 


cedures complained of in the instant lawsuit continue. Unlike the 


SES 


situation in Reiss, this action has lost none of its “vitality and 


immediacy essential to jurisdiction." Slip opinion at 3. | 


The exception to the mootness doctrine exemplified by 
the foregoing cases is further clarified by several leading Supreme 
Court decisions. In Moore v. Ogilvie, 394 U.S. 814 (1969), the 
Supreme Court decided a suit for declaratory judgment and 
injunction where appellants had sought relief from an iizjois 
statute dealing with requirements for the listing of a new political 
party on a statewise ballot. By the time the case reached the 
Supreme Court, the election to which appellants sought Shee had 


been held. The appellees argued that since no relief could be 


granted to appellants the appeal should be dismissed. J ustice 


Douglas, speaking for the Court, said: 


But while the 1968 election is over, the burden 
which MacDougall v. Green, supra, [earlier 
case which sustained constitutionality of 
Illinois election law] allowed to be placed on 
the nomination of nominees for state-wide 
offices remains and controls future elections, 
as long as Illinois maintains her present 
system as she has done since 1935. The 


problem is therefore ‘capable of repetition, 


aOke 


yet evading review.' Southern Pacific Terminal 
Company v. Interstate Commerce Commission, 
219 U.S. 498, 515, 31S. Ct. 279, 293, 55 
L.Ed. 310. Moore v. Ogilvie, supra, at 816. 
(Emphasis supplied). 


The Southern Pacific Terminal Company case undertook 


review of an Interstate Commerce Commission order which had 
expired on November 15, 1908, over two years before the case was 
argued (December 9, 1910) and over three years before it was 
decided (February 20, 1911). The court said: 


The questions involved in the orders of the 
Interstate Commerce Commission are usually 
continuing (as are manifestly these in the case 

at bar) and their consideration ought not to be 

as they might be, defeated by short term orders 
capable of a repetition, yet evading review... . 
Southern Pacific Terminal Company v. Interstate 
Commerce Commission, supra, at 515. 


Another recent Supreme Court decision, Golden v. Zwickler, 


394 U.S. 103 (1969), further illustrates the meaning of a case or 
controversy. Mr. Zwickler, in a declaratory judgment suit, 
attacked the constitutionality of a New York statute forbidding 
distribution of anonymous political pamphlets in connection with 


public elections. During the 1964 Congressional campaign, he had 


-10- | 
been convicted of violating this statute. The Supreme Court 
interpreted his complaint as alleging that he only intended to 
distribute literature in future campaigns of the particular 
Congressman involved. However, since the Congressman had 
recently been appointed to a 14-year term on the New York 


Supreme Court, the Court concluded there was no longer a “live 


grievance" subject to review. | 


The distinction between Moore v. Ogilvie and Golden v. 
| 


Zwickler is that the appellants in the Moore case attacked an 
on-going system which allegedly deprived them of constitutional 
rights. It therefore was unnecessary for them to claim future 
harm. Indeed, it appears that they did not even allege that they 
were attempting to try to gain a place on the ballot in any future 
election. See National Student Association v. Hershey, 134 U.S. 
App. D.C. 56, 412 F.2d 1103, n. 29 at 66 (1969). In contrast, in 
Golden v. Zwickler, appellee alleged only the deprivation of his 
right to distribute leaflets against an individual Congressman who 


no longer could be the focus of such distribution. 


-1ll- 

Plaintiff's position in the present case is analogous to 
appellants in Moore v. Ogilvie, for he challenges an on-going 
system that continually threatens constitutional guarantees. 
Formal police lineups in the District of Columbia, the 
procedures for which are attacked in this action, are staged 
at least twice a week. Hundreds of defendants already have 
been involved in these lineups since this lawsuit was commenced 
and hundreds more will be included in the weeks and months ahead. 


Clearly there are presented substantial issues "capable of repetition, 


yet evading review. . . ." Southern Pacific Terminal Company v. 
3 


Interstate Commerce Commission, supra, 219 U.S. at 515. 


The question of whether the conduct complained of is 
likely to be repeated has also been invoked in criminal cases to 
determine whether an appeal states a case or controversy. In 
Sibron v. New York, 392 U.S. 40 (1968), the Supreme Court 
decided the case was not moot despite the fact that appellant had 
been released from custody on the sentence he had received nearly 
three years previous. The Court commented: 


Many deep and abiding constitutional problems 

are encountered primarily at a level of 'low 
visibility' in the criminal process . . . . We 

do not believe that the Constitution contemplates 
that the people deprived of constitutional rights 

at this level should be left remediless and defense- 
less against repetitions of unconstitutional conduct. 
Sibron v. New York, supra, 392 U.S. at 53. 
(Emphasis supplied). 
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| 
This Lawsuit Is A Froper Class Action Pursuant 
To Rule 23(a) And (b)(2) Of The Federal Rules Of 
Civil Procedures And Therefore Is Not Mooted 
By Satisfying The Claims Of The Class Leader 


Plaintiff filed his complaint for declaratory relief not 
simply for himself, but for all persons similarly situated, i.e., 
all suspects in criminal cases in the District of Columbia who 


have been required in the past or who will be ordered in the 


future to appear in lineups conducted by defendants. It plainly 
would be improper to allow defendants to defeat the rights of 


the entire class simply by establishing that the class leader no 


longer has a viable claim. 
Lineup orders in the District of Columbia are in effect 
| 


for a very brief period of time, usually only for about a week. 


The acceptance of defendants' argument on mootness' would mean 
| 
that this case could never be sustained as a declaratory judgment 


class action, for the class leaders would always find themselves 


in a situation where their claim had been mooted by virtue of 


either the lineup having been held or, as in the present case, 


having been called off. 


—E3n— 

Plaintiff clearly meets the four requirements of Rule 23(a) 
of the Federal Rules of Civil Procedure. Plaintiff furthermore 
maintains that this suit falls within Rule 23(b)(2): 

The party opposing the class has acted or refused 

to act on grounds generally applicable to the class, 

thereby making appropriate final injunctive relief 


or'corresponding declaratory relief with respect 
to the class as a whole; 


The Advisory Committee note on Rule 23(b)(2) and the cases 


cited therein support plaintiff's class action claim: 


Subdivision (b)(2). This subdivision is 
intended to reach situations where a party has 
taken action or refused to take action with 
respect to a class, and final relief of an 
injunctive nature or of a corresponding 
declaratory nature, settling the legality of 
the behavior with respect to the class as a 
whole, is appropriate. Declaratory relief 
"corresponds" to injunctive relief when as a 
practical matter it affords injunctive relief or 
serves as a basis for later injunctive relief. 
The subdivision does not extend to cases in 
which the appropriate final relief relates 
exclusively or predominantly to money 
damages. Action or inaction is directed to 
a class within the meaning of this subdivision 
even if it has taken effect or is threatened only 
as to one or a few members of the class, pro- 
vided it is based on grounds which have general 
application to the class. 
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Illustrative are various actions in the civil- 
rights field where a party is charged with 
discriminating unlawfully against a class, usually 
one whose members are incapable of specific 
enumeration. See Potts v. Flax, 313 F.2d 284 
(5th Cir. 1963), Bailey < v. Patterson, 323 F. 2d 
201 (5th Cir. 1963), cert. denied, 377 U.S. 972 
(1964) . . . . [Additional citations omitted] 
Subdivision (b)(2) is not limited to civil-rights 
cases. (Emphasis supplied). 
Since this action presents a proper class suit under 


Rule 23, it may be maintained regardless of whether plaintiff's 

individual claims are satisfied. If this were not the case there 

frequently would be little purpose served in desigassing suits as 
! 

class actions, for all any defendant would ever have - do is 


satisfy the demands of the class leader and then request the 


| 
suit's dismissal. Support for plaintiff's position is found in the 


case of Gaddis v. Wyman, 304 F. Supp. 713 (S.D.N. Y. 1969), 


aff'd sub nom. Wyman v. Bowens, 38 U.S.L.W. 3319 (February 


24, 1970). In this case plaintiff, who was denied public 

| 
assistance by the Westchester County Department of Social 
Services, brought a class action contesting the one-year 


residency requirement of the New York law. After suit was 


filed the Department of Social Services reversed itself and 
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decided to give plaintiff public assistance. Flaintiff's lawyers then 
sought to intervene in the case with three additional plaintiffs. At 
the outset the court faced the question of whether the class action 
could be maintained: 


We must first rule upon defendant's contention 
that the case has become moot and therefore 
incapable of supporting any additional plaintiffs 
who seek to intervene. The contention rests 
upon the assumption that in order to have a 
class action at least one named plaintiff must 
continue to be a representative of the purported 
class. Since Gaddis, the only named plaintiff, 
is no longer a representative of that class, 
defendant argues that the entire action must fall. 
When the action was commenced, however, 
Gaddis was properly a representative of the 
purported class. To say that the whole action 
is mooted simply because it may be moot as to 
the named plaintiff would be contrary to the 
expressed purpose of Rule 23(e), which 
prohibits dismissal or comprise of a class 
action if the result would be to injure the 

other members of the purported class. 304 

F. Supp. at 714-15. 


The court went on to quote approvingly from the opinion 


in Kelly v. Wyman, 294 F. Supp. 887, 891 (S.D.N. Y. 1968): 


"Judicial determination of questions of this importance cannot 
thus be evaded and, in any event, disrnissal is not appropriate 


when the individuals purport to represent the class." 
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The principle expressed in the Gaddis case was also 
endorsed by a three judge court in Vaughan v. Bower, 313 F. Supp. 
37 (D.C. Ariz. 1970), where an inmate of an Arizona state hospital 
challenged in a declaratory judgment class action her proposed 
transfer to a mental hospital in another state. By the come of 
oral argument, however, plaintiff had been officially discharged 
from the hospital and was awaiting her husband to resume custody 
of her. Defendants (Superintendent of Arizona State Hospital and 


State of Arizona) argued that the case was moot because of 


plaintiff's discharge from the hospital. The Court disagreed, 


noting that "even were the case moot as to plaintiff Mrs. Vaughan, 


the suit would not be moot as to the other members of the class." 


313 F. Supp. at 40. The Court proceeded with the following 
| 

| 
"The fact that at the time of oral argument 
there was no one in the class Mrs. Vaughan | 
purports to represent should have no bearing 
on the mootness question. The record indicates 
that in recent years thirty to thirty-five 
patients are returned each year to their 
respective states of origin pursuant to A.R.S, 
§36-522. At least two patients were so returned 
subsequent to the filing of this action. It is the 


observation: 
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very administrative action challenged herein 
which produces the short life of the class 
plaintiff wishes to represent. What is involved 
here is a problem 'capable of repetition, yet 
evading review.' Moore v. Ogilvie, 394 U.S. 
814 (1969). It is an appropriate time for a 
determination to be made." Ibid. 
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